
Construction Law Not ‘One-Size-Fits-All’ 
 
Private and public construction laws across the United States are two sides of the same coin. The state 
statutes are similar yet different but often vary greatly. Even within the same state, laws differ 
depending on the type of project (private, public, commercial or residential). Construction creditors 
need to be on the lookout for several items when making a credit decision, including job information 
and the state laws where the project is located. 
 
These two elements are often intertwined and knowing who the customer is and where a party fits 
within the chain of command on the project can determine what steps must be taken according to state 
law. A creditor who takes their job seriously will do their best to gather as much information as they can, 
which includes location of the project, the customer’s information and, if applicable, information about 
their customer’s customer. 
 
One would hope, if the creditor does their due diligence, to not only have the all the information, but 
that the information will be accurate. For all intents and purposes, let’s assume the information 
gathered is 100% accurate. 
 
With that information, the creditor will know various things, such as where the materials, labor, and/or 
services will be furnished; the name of the owner; and, who their customer is (the general contractor, 
subcontractor or supplier). Some states, such as Texas, require those supplying materials to follow 
different steps based on where the creditor is in the construction chain. To learn more about what 
creditors should focus on in Texas, read the July 12 issue of eNews on the new Business Credit app. 
 
This leads to the next item of interest for construction creditors, which they hopefully received while 
gathering job information: the location of the project. The location determines what laws must be 
followed, unless it is a federal project that falls under the Miller Act. 
 
Another item that sets state laws apart is whether it is a full price or unpaid balance lien state. The U.S. 
is roughly split down the middle with slightly more unpaid balance lien states. An unpaid balance lien 
state limits lien rights to the unpaid funds between the owner and prime contractor, according to 
NACM’s Secured Transaction Services (STS). “Once funds are paid to the prime contractor, subsequent 
liens would be ineffective. The serving of a notice to owner or the filing of a lien (in a direct to lien state) 
generally traps unpaid funds between the owner and prime contractor,” explained STS. Therefore, the 
opposite is true for full price lien states, which leaves the owner subject to paying twice, as long as 
notices, liens, etc. are filed in a timely manner. 
 
However, there are little nuggets within statutes that can make or break a creditor. In Alabama, serving 
a notice to owner is a prerequisite to becoming a lien claimant and can turn unpaid invoices into a full 
price lien, if the lien process is followed. “Do it up front so all parties know you are supplying materials 
for the project,” said Chris Ring with STS. “The property owner should earmark that dollar amount if a 
lien is filed to make sure the money is there and available to remove a lien if filed,” he continued. 
 
“Serve the preliminary notice to owner before supplying materials and give the owner a reasonable 
amount of time to object or take action,” said Michael Lindsey, Esq. of Jauregui & Lindsey, LLC in 
Birmingham. The purpose of the objection in Alabama is plain and simple—it protects owners and gives 
them the ability to avoid having a lien on their property. However, all is not lost, if there is an objection. 



Suppliers can still file the notice, but it will be for an unpaid balance lien. Lindsey suggests doing the 
unpaid balance notice to owner right after furnishing. 
 
There are also states that do not require notices, including New York. Here, STS suggests serving notices 
45 days from last furnishing to prompt payment. Material suppliers have eight months from last 
furnishing to file their lien on New York commercial projects, leaving a large unaccounted-for space that 
could see all funds paid out by the owner to the contractor. “Some states, like New York, are just unpaid 
balance states where a notice doesn’t do any good—it doesn’t provide protection if a notice is served,” 
said Ring. 
 
It is important to understand the statutes and the protections they provide to make the best business 
decision based on what the law allows. “Construction laws are not a one-size-fits-all model,” said Ring. 
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