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CHAPTER 17

BREACH AND REMEDIES


Answers to Learning Objectives/
Learning Objectives Check Questions
at the Beginning and the End of the Chapter

Note that your students can find the answers to the even-numbered Learning Objectives Check questions in Appendix E at the end of the text. We repeat these answers here as a convenience to you.

1A.		What is the standard measure of compensatory damages when a contract is breached? How are damages computed differently in construction contracts? In a contract for the sale of goods, the usual measure of compensatory damages is an amount equal to the difference between the contract price and the market price. When the buyer breaches and the seller has not yet produced the goods, compensatory damages normally equal the lost profits on the sale rather than the difference between the contract price and the market price. On the breach of a contract for a sale of land, when specific performance is not available, the measure of damages is also the difference between the contract and the market price.
The measure on the breach of a construction contract depends on who breaches, and when. Recovery for an innocent contractor is generally based on funds expended or expected profit, or both; and for a nonbreaching owner, the cost to complete the project.

2A.		What is the difference between compensatory damages and consequential damages? What are nominal damages, and when do courts award nominal damages? Compensatory damages compensate an injured party for injuries or damages. Foreseeable damages that result from a party’s breach of contract are consequential damages. Consequential damages differ from compensatory damages in that they are caused by special circumstances beyond the contract.
Nominal damages are awarded to an innocent party when no actual damage has been suffered. Nominal damages might be awarded as a matter of principle to establish fault or wrongful behavior.

3A.		Under what circumstances is the remedy of rescission and restitution available? When fraud, mistake, duress, or failure of consideration is present, rescission is available. The failure of one party to perform under a contract entitles the other party to rescind the contract.

4A.		When do courts grant specific performance as a remedy? Specific performance might be granted as a remedy when damages offer an inadequate remedy and the subject matter of the contract is unique.

5A.		What is a limitation-of-liability clause, and when will courts enforce it? A limitation-of-liability clause is a contract provision that states damages recoverable for certain types of breaches will be limited to a maximum amount. The clause may further limit a remedy to replacement, repair, or refund of the purchase price. Courts enforce such clauses in contracts between parties of equal bargaining power, but not if liability for fraudulent or intentional injury or the consequences of illegal acts is excluded.


Answers to Critical Thinking Questions
IN THE CASES

CASE 17.1—CRITICAL THINKING—LEGAL CONSIDERATION
What are compensatory damages? What is the standard measure of compensatory damages? On a breach of contract, compensatory damages compensate the nonbreaching party for the loss of the bargain. These damages compensate the injured party only for damages actually sustained and proved to have arisen directly from the loss of the bargain caused by the breach. They replace what was lost because of the wrong or damage and, for this reason, are often said to “make the person whole.”
	The standard measure of compensatory damages is the difference between the value of the breaching party’s promised performance under the contract and the value of her or his actual performance. This amount is reduced by any loss that the injured party has avoided. The measurement varies by type of contract.




CASE 17.2—CRITICAL THINKING—CULTURAL CONSIDERATION
How does a college basketball team’s record of wins and losses, and its ranking in its conference, support the court’s decision in this case? In this case, the court enforced a liquidated damages clause, determining that when the contract was entered into, ascertaining the damages resulting from the defendant’s breach was difficult, if not impossible. And the clause was not a penalty—the plaintiff was justified in seeking liquidated damages to compensate for its losses.
Among the factors that the court relied on to make its determination was the effect that the resignation of a head coach from a university’s basketball team can have on ticket sales and community and alumni support for the team. The coach’s resignation can also affect the team’s record of wins and losses, and consequent ranking in its conference. This effect lends support to the court’s reasoning and decision in this case.


CASE 17.3—CRITICAL THINKING—LEGAL CONSIDERATION
When rescission is awarded, what is the measure of recovery? What did the recovery include in this case? The rescission of a contract voids the contract as if the parties had never entered into it. On rescission, both parties make restitution to each other by returning the benefits—goods, property, or funds—transferred as part of the deal. The measure of a party’s recovery on an award of rescission is the restitution of the consideration and other benefits received under the contract—the remedy that will return the party to his or her precontractual status.
This rule of recovery applies even when the party against whom rescission is sought committed fraud. In this case, which of course involved fraud on the part of the defendant, the recovery included the price that the plaintiff paid to the defendant for the dental practice, which included a significant amount for the practice’s good will, less the unpaid rent that the plaintiff owed to the defendant and a portion of the plaintiff’s income during her ownership of the practice. The appellate court found that the trial court “did not err in calculating the damages,” which was based on evidence of “the purchase price of the practice, the amount of expense and professional effort the plaintiffs committed to improving the dental practice, the income generated from the practice during Dr. Lee's ownership of it, and the rent owed to defendants.”


Answers to Questions in the Reviewing Feature
at the End of the Chapter

1A.		Specific performance
No. This is a personal-service contract, and courts are reluctant to grant specific performance of contracts for personal services.  To order a party to perform personal services against his or her will amounts to a type of involuntary servitude, which is contrary to the public policy (expressed in the Thirteenth Amendment).  Also, the courts do not want to monitor such contracts.

2A.		Limitation-of-liability clause
In light of the status of Bruno in the stunt industry, the clause may be enforced. When an exculpatory clause for negligence is contained in a contract made between parties who have roughly equal bargaining positions, the clause usually will be enforced. Besides, his presumed experience and knowledge indicates that he likely carries his own insurance.

3A.		Liquidated damages or penalty
To determine whether a provision is for liquidated damages or for a penalty, a court asks (1) at the time the contract was formed, was it apparent that damages would be difficult to estimate in the event of a breach, and (2) was the amount set as damages a reasonable estimate of the potential damages and not excessive. If the answers to both questions are yes, the provision normally will be enforced. If either answer is no, the provision will normally not be enforced.

4A.		Consequential damages
When damages are awarded, compensation is given only for those injuries that a defendant could reasonably have foreseen as a probable result of the usual course of events following a breach. If the injury complained of is outside the usual and foreseeable course of events, the plaintiff must show specifically that the defendant had reason to know the facts and foresee the injury. In other words, to recover consequential damages, a breaching party must know (or have reason to know) before the breach that special circumstances will cause the nonbreaching party to suffer an additional loss. Thus, if X Entertainment breached the contract with Bruno, knowing that it would delay the release of the film, Bruno may collect consequential damages.


Answer to Debate This Question in the Reviewing Feature
at the End of the Chapter

	Courts should always uphold limitation-of-liability clauses, whether or not the two parties to the contract had equal bargaining power. One of the reasons that imitation-of-liability clauses are included in contracts is to allow sellers to predict the extent of their liabilities should something go wrong.  Without such clauses, sellers would have a difficult time obtaining liability insurance and when such insurance could be obtained, it would be at higher prices.  All consumers would suffer as a result.  Moreover, certainly buyers and sellers with equal bargaining powers should be obligated to accept all clauses written into contracts.  Nevertheless, even if one of the parties has less bargaining power than the other, the courts should still uphold limitation-of-liability clauses because there is enough competition in the marketplace so that contracts between buyers and sellers are the result of the interactions of supply and demand and are therefore efficient.
	How can a judge or jury uphold all limitation-of-liability clauses when in so doing they often would be perpetuating gross injustices?  After all, such clauses are usually contained in long contracts when printed out or presented on a Web site in small type.  Most of the time, consumers do not read contracts because they are so long and so complicated.  To enforce a limitation-of-liability clause when the consumer was not even aware of its existence would be unfair.  Even if a consumer understands such a clause, that does not mean the consumer really has a choice.  Most contracts are presented in an all-or-nothing manner.  Take it or leave it, with nothing in the middle.  Consumers with little or no bargaining power must sign or not obtain the good or service they need.


Answers to Issue Spotters
at the End of the Chapter

1A.	Greg contracts to build a storage shed for Haney. Haney pays Greg in advance, but Greg completes only half the work. Haney pays Ipswich $500 to finish the shed. If Haney sues Greg, what would be the measure of recovery? A nonbreaching party is entitled to his or her benefit of the bargain under the contract. Here, the innocent party is entitled to be put in the position she would have been in if the contract had been fully performed. The measure of the benefit is the cost to complete the work ($500). These are compensatory damages.

2A.	Lyle contracts to sell his ranch to Marley, who is to take possession on June 1. Lyle delays the transfer until August 1. Marley incurs expenses in providing for cattle that he bought for the ranch. When they made the contract, Lyle had no reason to know of the cattle. Is Lyle liable for Marley’s expenses in providing for the cattle? Why or why not? No. To recover damages that flow from the consequences of a breach but that are caused by circumstances beyond the contract (consequential damages), the breaching party must know, or have reason to know, that special circumstances will cause the nonbreaching party to suffer the additional loss. That was not the circumstance in this problem.


Answers to Questions and Case Problems
AT THE END OF THE CHAPTER

BUSINESS SCENARIOS AND CASE PROBLEMS

17–1A	.	Liquidated damages
The entire issue rests on whether the provision is an enforceable liquidated damages clause or a penalty.  Generally, the courts will enforce liquidated damages clauses under the principle of freedom of contract if damages resulting from breach would have been difficult to estimate at the time the contract was entered into and, more importantly, if the amount set is a reasonable estimate of what such damages would be.  If the amount is excessive, the court will declare the clause to be a penalty and unenforceable, and only the amount of actual damages proved will be allowed.  If, however, the amount in the clause is a reasonable estimate, the court will enforce the clause, even if the actual damages proved to be less.  A good discussion of this problem would go into the hindsight effect of the court in comparing actual damages proved to result from breach against those estimated at the time the contract was entered into.  Should this influence the court’s decision?  (Here, Carnack actually suffered no damage and instead profited from the breach.)  If one believes that $10,000 (10 percent) is excessive, what about $1,000, given the same facts?  These clauses are commonly placed in real estate purchase contracts, and the answer in either case depends on whether the clause is treated as a penalty.

17–2A.	Mitigation of damages
The question of whether a party has properly mitigated damages is a question of fact. Here, there is evidence to support a finding that Barton attempted to mitigate her damages—she apparently made reasonable efforts to find, and did find, employment. Because the position paid a significantly lower salary, it was not unreasonable for her to refuse it. Thus, under the circumstances, it was not unreasonable for her to choose to move to London. A court should therefore award Barton $72,000 for the one year’s salary she would have been paid if VanHorn had not repudiated their contract and the costs to move to London.

17–3A.	Quasi contract
The requirements for recovery on a quasi-contract theory are that (1) one party must confer a benefit on another party, (2) the party must confer the benefit with the reasonable expectation of being paid, (3) the party must not act as a volunteer in conferring the benefit, and (4) the party who received the benefit would be unjustly enriched if she or he retained it without paying for it. In this case, most of these requirements are apparent—Lindquist lent its manager Miller to Middleton, Lindquist did not do this as a volunteer but at Middleton’s request, and Middleton would be unjustly enriched if it benefited from Miller’s services without paying for them. 
	The requirement most likely to be disputed is whether Lindquist reasonably expected to be paid if Miller did not make Middleton profitable. If Lindquist did not expect to be paid unless its manager made the Wisconsin dealership profitable, the Iowa dealership could not recover on a quasi-contract basis because Miller did not make a profit for Middleton. The court awarded damages on a quasi-contractual basis, but the U.S. Court of Appeals for the Seventh Circuit reversed and remanded the case to determine what Lindquist’s reasonable expectations were.

17–4A	.	Liquidated damages versus penalties
The “prepayment penalty” clause is a liquidated damages provision. A liquidated damages provision in a contract specifies a certain amount of money to be paid in the event of a future default or breach of contract. A penalty provision specifies a certain amount to be paid in the event of a default or breach of contract and is designed to penalize the breaching party. Liquidated damages provisions normally are enforceable, but penalty provisions are not. To determine whether a provision is for liquidated damages or a penalty, ask (1) when the contract was formed, were the potential damages that would be incurred on its breach difficult to estimate, and (2) was the amount set as damages a reasonable estimate of those potential damages. If both answers are yes, the provision is for liquidated damages. If either answer is no, the provision is for a penalty.
In this problem, PPP’s loan included a “prepayment penalty” clause common to many loan agreements. If PPP offered to repay its loan early, an amount would be added to the balance due according to a specific formula. When the agreement was entered into, the potential loss to the lender on the loan’s prepayment was difficult to estimate because the time of the prepayment could not be reasonably foreseen, but the formula provided a reasonable estimate of that loss. In other words, the answers to both of the questions stated above are yes. The provision is for liquidated damages. It is enforceable.
In the actual case on which this problem is based, in the borrower’s suit to avoid the “prepayment penalty” clause, the court issued a decision in the lender’s favor.

17–5A.	Measure of damages
The Testas may recover compensatory damages and consequential damages for the breach of their contract with GSI. Damages that compensate a nonbreaching party for the loss of the bargain are compensatory damages. These damages compensate the injured party for the damages actually sustained and proved to have arisen directly from the loss of the bargain caused by the breach. The standard measure of compensatory damages is the difference between the value of the breaching party’s performance under the contract and the value of his or her actual performance. A measure of the compensatory damages in this case could be the difference in the value of the property with and without a septic system.
Consequential damages are foreseeable damages that result from a party’s breach of contract. These damages are caused by special circumstances beyond the contract—they flow from the consequences of a breach. To recover consequential damages, the breaching party must know or have reason to know that special circumstances will cause an additional loss. For example, when a party fails to perform a service, knowing that the buyer is depending on that service to determine a further course of action, a court may award consequential damages for the loss of profits from or added costs to fulfill the planned action. In this problem, as consequential damages, the Testas might recover the costs to install the new septic system and the costs to maintain the house between the discovery of the erroneous report and the date that the house was finally sold.
In the actual case on which this problem is based, the court issued a judgment in the Testas’ favor on their claim.

17–6A.	BUSINESS CASE PROBLEM WITH SAMPLE ANSWER—Consequential damages
Simard is liable only for the losses and expenses related to the first resale. Simard could reasonably anticipate that his breach would require another sale and that the sales price might be less than what he agreed to pay. Therefore, he should be liable for the difference between his sales price and the first resale price ($29,000), plus any expenses arising from the first resale. Simard is not liable, however, for any expenses and losses related to the second resale. After all, Simard did not cause the second purchaser’s default, and he could not reasonably foresee that default as a probable result of his breach. 

17–7A.	Liquidated damages
Yes, Cuesport has to pay Critical Developments $126 for each of the 260 days that elapsed between the contract deadline and the date of the completion of the wall. A liquidated damages provision in a contract specifies a certain dollar amount to be paid in the event of a future default or breach of contract. A penalty provision also specifies a certain amount to be paid in the event of a default or breach of contract but is designed to penalize the breaching party. Liquidated damages provisions are usually enforceable. A provision that calls for a penalty, however, will not be enforced—recovery will be limited to actual damages. To determine if a provision is for liquidated damages or a penalty, a court asks when the contract was agreed to (1) was it apparent that damages would be difficult to estimate in the event of a breach and (2) was the amount set as damages a reasonable estimate and not excessive? If the answers to both questions are yes, the provision normally will be enforced. If either answer is no, the provision usually will not be enforced.
In this problem, the contract that required the construction of the wall provided a $126 per-day payment for Cuesport’s failure to complete the wall within thirty days. This was a valid liquidated damages clause, rather than an invalid penalty. It was an estimate of the amount of rent that Critical Developments would lose until the wall was finished and the unit could be rented. Actual damages were otherwise difficult to estimate at the time of the contract. In other words, in these circumstances, the answers to both of the questions above are yes.
In the actual case on which this problem is based, Critical Developments filed a suit in a Maryland state court against Cuesport for breach. The court awarded the liquidated damages stipulated in the parties’ contract. On Cuesport’s appeal, a state intermediate appellate court affirmed.

17–8A.	Limitation-of-liability clauses
Yes, the limitation-of-liability agreement that Eriksson signed is likely to be enforced in her parents’ suit against Nunnink, their daughter’s riding coach. And this would likely result in a judgment against them unless they can establish Nunnink's “direct, willful and wanton negligence.” A limitation-of-liability clause affects the availability of certain remedies. Under basic contract principles, to be enforceable, these clauses must be clear and unambiguous.
In this problem, Eriksson, a young equestrian event competitor, signed an agreement that released Nunnink from all liability except for damages caused by Nunnink's “direct, willful and wanton negligence.” During an event, Eriksson’s horse struck a hurdle, causing her to fall from the horse. The horse fell on her, resulting in her death. Her parents filed a suit against Nunnink for wrongful death. The limitation-of-liability clause expressly released Nunnink from liability for all of Eriksson’s equestrian activities related to Nunnink's services except for those caused by Nunnink's “direct, willful and wanton negligence.” The clause is straightforward, clear, and unambiguous, and therefore enforceable. Nunnink would be liable only if Eriksson’s death was caused by Nunnink's gross negligence. The facts do not state that Eriksson’s parents proved Nunnink was grossly negligent.
In the actual case on which this problem is based, the court issued a judgment in Nunnink’s favor. A state intermediate appellate court affirmed the judgment, on the basis expressed here.

17–9A.	A QUESTION OF ETHICS—Performance and damages
1.	Both parties filed motions for summary judgment. The court granted Cohen’s motion and issued a judgment of liability against the Seinfelds for breach of contract. The court denied the Seinfelds’ motion, in which they had contended that Cohen was not a licensed broker—she was. The court reasoned, “[T]he evidence clearly indicates that [Cohen] served as the Seinfelds' real estate broker. Indeed, she located several townhouses at Galistino's request, showed the premises in question to Galistino and Jessica Seinfeld on [Friday} February 11, 2005, and made arrangements to have the Seinfelds see the premises the following week.”
The court emphasized, ”[T]he contract clearly provided that the sellers would pay Sanchez's brokers fees and the buyers (the Seinfelds) would pay the buyers' broker's fees. These facts .  .  . establish that there was a co-brokerage agreement whereby plaintiff would receive one half of the broker's fee. The only real issue here, as far as the Court is concerned, is whether the broker's fee was five or six percent.” Thus “[t]he matter will proceed to trial on the issue of whether the broker's fee was five or six percent.” In other words, the court determined that Cohen was entitled to the full amount of her fee and that the Seinfelds were liable to pay it.
The court did not comment on Cohen’s unavailability on Friday evenings and Saturdays. It would seem, however, that the court did not interpret Cohen’s temporary unavailability due to her religious practices as any more significant than any party’s scheduling conflicts would be with respect to any business deal.
2.	It does not seem unreasonable that parties in business transactions should respect each other’s religious beliefs. It does seem, however, that a party owes a concomitant duty to inform others, when necessary, of those beliefs and what their practice may involve. This would seem especially to be warranted when, as in the Cohen case, none of the other parties indulged in the same practices.
One step that the parties in this case might have taken to avoid their conflict would have been to communicate more clearly. Cohen, for example, could have set out in writing the details of what she expected from any completed transaction. She also could have been more emphatic in explaining to the Seinfelds that her religious practices limited her availability for showing properties. The Seinfelds could then have explained that they wanted a representative who would be more available, and the parties could have made different arrangements. These other arrangements might have involved a substitute broker, or some other temporary representative, who would have been acceptable to Cohen, just as the Seinfelds used Galistinos and Liebling as their representatives.

CRITICAL THINKING AND WRITING ASSIGNMENTS

17–10A.	CRITICAL LEGAL THINKING
One advantage of the mitigation of damages doctrine is that it encourages the productive use of resources, whether they consist of vacant premises, idle employable workers, stored goods, or some other asset. One disadvantage of the doctrine is that it can reduce the amount a party who breached a contract can be required to pay a nonbreaching party, in effect rewarding the wrongdoer for the breach.

17–11A.	BUSINESS LAW CRITICAL THINKING GROUP ASSIGNMENT
1.	The court should rule in Bucklin’s favor—Morelli was to convey the house with whatever title she had. In this problem, a valid agreement existed and Bucklin was ready to pay the price and obtain the property with its less than marketable title. Morelli’s effort to return Bucklin’s deposit should have no effect on the outcome. The option of a return of all deposits belonged to Bucklin, not Morelli.
2.	The court should order the remedy of specific performance. Specific performance is an available remedy when a purchaser of real estate under a written contract demonstrates that he or she was at all times ready and willing to perform the contract or when a party unjustifiably refuses or fails to perform under the agreement. In this case, a valid agreement existed and Bucklin was ready, willing, and able to pay the price and accept the property with its title as is.
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