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CHAPTER 11

AGREEMENT



Answers to Learning Objectives/
Learning Objectives Check Questions
at the Beginning and the End of the Chapter

Note that your students can find the answers to the even-numbered Learning Objectives Check questions in Appendix E at the end of the text. We repeat these answers here as a convenience to you.

1A.		What elements are necessary for an effective offer? What are some examples of nonoffers? Three elements are necessary for an offer to be effective: (1) a serious, objective intent by the offeror; (2) reasonably certain, or definite terms; and (3) communication of the offer to the offeree. Nonoffers include expressions of opinion, statements of intent, preliminary negotiations, advertisements, catalogs, and circulars. In an auction, the bidder, not the seller, is the offeror.

2A.		In what circumstances will an offer be irrevocable? An offeror may not effectively revoke an offer if the offeree has changed position in justifiable reliance on the offer. Also, an option contract takes away the offeror’s power to revoke an offer for the period of time specified in the option (or, if unspecified, for a reasonable time).

3A.		What are the elements that are necessary for an effective acceptance? An acceptance is a voluntary act on the part of the offeree that shows assent, or agreement, to the terms of an offer. The acceptance must be unequivocal and must be timely communicated to the offeror.

4A.		How do shrink-wrap and click-on agreements differ from other contracts? How have traditional laws been applied to these agreements? With a shrink-wrap agreement, the terms are expressed inside the box in which the goods are packaged. A click-on agreement arises when a buyer, completing a transaction on a computer, is required to indicate his or her assent to the terms by clicking on a button that says, for example, “I agree.”
Generally, courts have enforced the terms of these agreements the same as the terms of other contracts, applying the traditional common law of contracts. Article 2 of the UCC provides that acceptance can be made by conduct. The Restatement (Second) of Contracts has a similar provision. Under these provisions, a binding contract can be created by conduct, including conduct accepting the terms in a shrink-wrap or click-on agreement. 

5A.		What is the Uniform Electronic Transactions Act? What are some of the major provisions of this act? The goal of the UETA, a uniform law proposed by the National Conference of Commissioners on Uniform State Laws, is to support the enforcement of e-contracts. The UETA provides for (1) the equivalency of records and writings; (2) the validity of e-signatures; (3) the formation of contracts by e-agents; (4) the formation of contracts between an e-agent and a natural person; (5) the attribution of an electronic act to a person if it can be proved that the act was done by the person or her or his agent; and (6) a provision that parties do not need to participate in e-commerce to make binding contracts. The UETA supports all e-transactions, but it does not create rules for them. The UETA does not apply unless parties agree to use e-commerce in their transactions.


Answers to Critical Thinking Questions
IN THE FEATURES

Adapting the Law to the Online Environment—Critical Thinking
How can a company structure e-mail negotiations be altered to avoid “accidentally” forming a contract? The company should make sure that all e-mail conversations explicitly indicate that they are subject to any relevant conditions and that they are subject to further review and comment by the senders’ clients or colleagues.  All negotiations via e-mail should include appropriate disclaimers such as “This email is not an offer capable of acceptance.” or “This e-mail does not evidence an intention to enter into an agreement.” or “This e-mail has no operative effect until a definitive agreement is signed in writing by both parties.”  Another possibility is to indicate that “No party should act in reliance on this e-mail until a definitive contract is signed in writing by both parties.”


LINKING BUSINESS LAW TO MARKETING—CRITICAL THINKING
Online companies such as Amazon not only target individual customers but also utilize each customer’s buying habits to create generalized marketing campaigns.  Might any privacy issues arise as an online company creates a database for generalized marketing campaigns? Increasingly, privacy concerns for online companies have made the news, but usually because a database has been stolen online by cyber criminals.  When such databases are stolen, they may reveal much more than information about different individuals’ buying habits.  Specifically, they can contain home addresses, phone numbers, and credit card information.  Barring such cyber crime issues, reputable online companies make sure that individual buying-habit information is not accessible to even company employees. Rather, all such data is utilized in an anonymous environment, and company employees rarely have access to such data.  Moreover, the greater the public’s interest in online privacy, the more online companies will invest in protecting individual customer privacy rights.


Answers to Critical Thinking Questions
IN THE CASES

CASE 11.1—WHAT IF THE FACTS WERE DIFFERENT?
Suppose that the day after Lucy signed the agreement, he decided that he did not want the farm after all, and that Zehmer sued Lucy to perform the contract.  Would this change in the facts alter the court’s decision that Lucy and Zehmer had created an enforceable contract?  Why or why not? No. In fact, this would likely support the court’s determination that there was an enforceable contract between the parties. In this circumstance, unless Lucy attempted to void the contract on the ground of intoxication, the court might not have addressed the issue at all.


CASE 11.2—WHAT IF THE FACTS WERE DIFFERENT?
Assume that, instead of exchanging e-mails, the attorneys for both sides had simply had a phone conversation that included all of the terms to which they actually agreed on in their e-mail exchanges.  Would the court have ruled differently?  Why or why not? Probably not. As the court pointed out, “the issues [were] whether the .  .  . terms were sufficiently complete and definite to form an agreement and whether Amazon had intended to be bound by them.” Terms expressed orally can be as binding as those expressed in writing. The court also determined that “the essential circumstance of this disputed agreement is that it concluded a trial.” If the trial court had given the same effect to a phone conversation as the court gave to the e-mail exchange, it is unlikely that the appellate court would have interpreted it differently.


CASE 11.3—CRITICAL THINKING—SOCIAL CONSIDERATION
How should an offeree indicate a definite lack of consent to a counteroffer? An offeree can indicate a definite lack of consent to a counteroffer by the same methods that he or she can reject an initial offer. Any words or conduct inconsistent with the existence of the counteroffer and made known to the offeror will work. For example, notice in writing to the offeror or to his or her agent is sufficient.
	In this case, Brown’s initials next to a single change in the contract was not enough to prove consent to all of the changes that comprised the counteroffer, but by going through with each step of the sale, she was deemed to have accepted them all by conduct. She might have expressed a lack of consent to the counteroffer by written notice or simply by not proceeding with the purchase.


Answers to Questions in the Reviewing Feature
at the End of the Chapter

1A.		Shrink-wrap agreement
The contract between the Hyatts and CompuEdge was a shrink-wrap agreement. The company conspicuously notified consumers of the terms included in the agreement in the box. In addition, the company emphasized on the box that the purchasers had thirty days to return the computer and rescind their contract. By opening the box and failing to return the computer within the thirty days, the Hyatts would likely be held to have assented to the terms.

2A.		Click-on agreement
The contract between the Hyatts and CyberTool was a click-on agreement.

3A.		Forum-selection clause
In deciding whether to enforce the forum-selection clause, a court will likely consider whether the clause deprives the Hyatts of their rights under state law. For example, a court might weigh the Hyatts’ rights under California state law against their rights in Virginia. How these rights balance might determine whether a court would enforce the clause.

4A.		Click-on terms
There is no requirement that the parties to a contract must read all of the contract terms for the terms to be enforceable. Because the Hyatts indicated their assent to the terms by clicking “I agree,” the terms became part of their contract, and they are bound by the terms regardless of whether they read them. A court will most likely find that the Hyatts agreed to the contract terms when they clicked on the “quick install” box.


Answer to Debate This Question in the Reviewing Feature
at the End of the Chapter

	The terms and conditions in click-on agreements are so long and detailed that no one ever reads the agreements.  Therefore, the act of clicking “Yes, I agree.” is not really an acceptance. The terms and conditions included in click-on agreements have become so detailed, confusing, and most importantly, long, that no one would ever take the time to read one.  Knowing, though, that one is unable to purchase or license a product or service purchased on the Internet without clicking “yes” means that everyone just clicks “yes.”  That is far from what we normally believe is voluntary assent.  Indeed, the choice is all or nothing—accept all terms and conditions or do not buy from us.
	There appears to be no acceptable alternative to click-on agreements when buying a good or service on the Internet.  No company would ever eliminate the click-on agreement from its e-commerce system because it would be exposing itself to even more potential lawsuits.  The reason such click-on terms and conditions are so numerous is specifically to avoid frivolous and expensive lawsuits.  As a result, ultimately, overall costs are lower for e-commerce, and therefore consumers pay lower prices in general.


Answers to Issue Spotters
at the End of the Chapter

1A.	Fidelity Corporation offers to hire Ron to replace Monica, who has given Fidelity a month’s notice to leave the company. Fidelity gives Ron a week to decide whether to accept. Two days later, Monica signs an employment contract with Fidelity for another year. The next day, Monica tells Ron of the new contract. Ron immediately faxes a formal letter of acceptance to Fidelity. Do Fidelity and Ron have a contract? Why or why not? No.  Revocation of an offer may be implied by conduct inconsistent with the offer.  When the corporation hired someone else, and the offeree learned of the hiring, the offer was revoked.  The acceptance was too late.

2A.	Applied Products, Inc., does business with Beltway Distributors, Inc., online. Under the Uniform Electronic Transactions Act (UETA), what determines the effect of the electronic documents evidencing the parties’ deal? Is a party’s “signature” necessary? Explain. First, it might be noted that the UETA does not apply unless the parties to a contract agree to use e-commerce in their transaction.  In this deal, of course, the parties used e-commerce. The UETA removes barriers to e-commerce by giving the same legal effect to e-records and e-signatures as to paper documents and signatures. The UETA it does not include rules for those transactions, however.


Answers to Questions and Case Problems
AT THE END OF THE CHAPTER

BUSINESS SCENARIOS AND CASE PROBLEMS

11–1A.	Agreement
For an offer to exist, the offeror must show a definite intention to make and be bound by the offer.  Invitations to trade or negotiate or mere statements of intentions to enter into a contract upon further bargaining do not constitute offers but are instead preliminary negotiations.  Thus, any attempted acceptance would not bind the parties to a contract as there is no offer in existence to be accepted.  Sullivan stated only a price from which to bargain further, not an intention of a definite commitment to sell at $60,000.  There is no contract between Sullivan and Ball.

11–2A.	Shrink-wrap agreements
Yes. A shrink-wrap agreement is an agreement whose terms are expressed inside the box in which the goods are packaged. The party who opens the box may be informed that he or she agrees to the terms by keeping whatever is in the box. In many cases, the courts have enforced the terms of shrink-wrap agreements just as they enforce the terms of other contracts. Sometimes, the courts reason that by including the terms with the product, the seller proposed a contract that the buyer accepted by using the product after having an opportunity to read the terms.
The packaging of TracFone's phones contained language that restricted the use of the phones to TracFonse’s network and prohibited tampering or altering the software in the phone. The phones were sold subject to the condition that the buyer agreed to this term, which was printed on the shrink-wrap packaging. Thus, an enforceable contract existed between TracFone and Bequator (the buyer) with respect to Bequator’s use of the 18,216 phones that it bought. Bequator breached this contract by altering the software in the phones.
In the actual case on which this problem is based, the court held that Bequator was liable for breach on the reasoning stated above.

11–3A.	SPOTLIGHT ON CRIME STOPPERS—Communication
One of the requirements for an effective offer is communication, resulting in the offeree’s knowledge of the offer. One of the requirements for an effective acceptance is also communication—in most situations, the offeror must be notified of the acceptance. In a unilateral contract, the full performance of some act is called for. If acceptance is evident, notification may be unnecessary, unless of course the offeror asks for it.
In this problem, the offer consisted of a reward. To obtain the reward, an offeree was asked to provide information regarding the “South Louisiana Serial Killer” to the Baton Rouge Crime Stoppers (BCS) via a hotline. Alexander did not comply with the terms of this offer, and thus the offerors were not bound to pay her. She provided information to the police related to the arrest and indictment of the killer. But there was no indication in the offer that the police were the offerors or that they were authorized to receive acceptance of the requested information on behalf of the offerors.
In the actual case on which this problem is based, Alexander filed a suit against BCS to obtain the reward. The court issued a judgment in favor of the defendants.

11–4A	.	BUSINESS CASE PROBLEM WITH SAMPLE ANSWER—Online acceptances
No. A shrink-wrap agreement is an agreement whose terms are expressed inside the box in which the goods are packaged. The party who opens the box may be informed that he or she agrees to the terms by keeping whatever is in the box. In many cases, the courts have enforced the terms of shrink-wrap agreements just as they enforce the terms of other contracts.
But not all of the terms presented in shrink-wrap agreements have been enforced by the courts. One important consideration is whether the buyer had adequate notice of the terms. A click-on agreement is formed when a buyer, completing a transaction on a computer, is required to indicate his or her assent to be bound by the terms of an offer by clicking on a button that says, for example, “I agree.”
In Reasonover’s situation, the confirmation e-mail sent by Clearwire was not adequate notice of its “Terms of Service” (TOS). The e-mail did not contain a direct link to the terms—accessing them required clicks on further links through the firm’s homepage. The written, shrink-wrap materials accompanying the modem did not provide adequate notice of the TOS. There was only a reference to Clearwire’s Web site in small print at the bottom of one page. Similarly, Reasonover’s access to an “I accept terms” box did not establish notice of the terms. She did not click on the box but quit the page. Even if any of these references were sufficient notice, Reasonover kept the modem only because Clearwire told her that she could not return it.
In the actual case on which this problem is based, the court refused to compel arbitration on the basis of the clause in Clearwire’s TOS.

11–5A	.	Acceptance
Judy’s reply was effective, and Judy and Kristy had an enforceable binding contract—Kristy’s offer did not limit its acceptance to one exclusive mode. Thus, Judy was entitled to an order of specific performance.
Acceptance is a voluntary act by the offeree that shows assent (agreement) to the terms of an offer. The offeree’s act may consist of words or conduct. The acceptance must be unequivocal and must be communicated to the offeror. A means of communicating acceptance can be expressly authorized by the offeror or impliedly authorized by the facts and circumstances surrounding the situation. When an offeror specifies how acceptance should be made, express authorization exists, and the contract is not formed unless the offeree uses that specified mode of acceptance. If the offeror does not expressly authorize a certain mode of acceptance, then acceptance can be made by any reasonable means.
In this problem, Kristy’s offer did not limit Judy’s mode of acceptance. Kristy could have used language like “You must reply to Bruce Townsend to accept this offer,” or “You can accept this offer, if at all, only by responding to Bruce Townsend.” This language would have made clear that Judy could accept the offer only by replying to Townsend. But Kristy’s offer only requested that Judy “please respond to Bruce Townsend”—the offer did not include words of limitation. And Kristy did not otherwise make clear through her words and associated conduct that a reply to Townsend represented the exclusive mode of acceptance.
In the actual case on which this problem is based, Judy filed a suit in a Montana state court against Kristy and obtained an order of specific performance. On Kristy’s appeal, the Montana Supreme Court affirmed, according to the reasoning stated above.

11–6A.	Agreement
No, Statewide and Kemper did not have an enforceable agreement. Under the mirror image rule, the offeree’s acceptance must match the offeror’s offer exactly. If the acceptance changes or adds to the terms of the original offer, it will be considered a counteroffer. A counteroffer is a rejection of the original offer and the simultaneous making of a new offer. If an offer is rejected, it is terminated.
Here, the purported settlement agreement was not enforceable because Statewide’s response to Kemper’s offer was not unconditional or identical to her terms. In response, Statewide demanded that Kemper place settlement funds into an escrow account. This change or addition to the terms of the original offer constituted a counteroffer—a rejection of Kemper’s original offer and the simultaneous making of a new offer. And Kemper refused the new demand.
In the actual case on which this problem is based, a court enforced the settlement. On Kemper’s appeal, a state intermediate appellate court reversed, holding that Statewide’s response to Kemper’s offer constituted a counteroffer, which she rejected.

11–7A.	Requirements of the offer
No, TCP is not correct—the bonus plan was not too indefinite to be an offer. One of the requirements for an effective offer is that its terms must be reasonably definite. This is so a court can determine whether a breach has occurred and award an appropriate remedy. Generally, these terms include an identification of the parties and the object or subject of the contract, the consideration to be paid, and the time of performance.
In this problem, TCP provided its employees, including Bahr, with the details of a bonus plan. A district sales manager such as Bahr who achieved 100 percent year-over-year sales growth and a 42 percent gross margin would earn 200 percent of their base salary. TCP added that it retained absolute discretion to modify the plan. Bahr exceeded the goal and expected a bonus commensurate with her performance. TCP paid her less than half what its plan promised, however. In the ensuing litigation, TCP claimed that the bonus plan was too indefinite to constitute an offer, but this was not in fact the case. Clear criteria applied to determine an employee’s eligibility for a certain amount within a specific deadline. A court asked to apply the plan would have little or no doubt as to the amount an employee would be entitled to. The term that reserved discretion to TCP to modify the plan did not sufficiently undercut the clarity of the offer to prevent the formation of a contract.
In the actual case on which this problem is based, the court concluded that the reservation of discretion to revoke a plan makes an offer too indefinite and issued a judgment in TCP’s favor. A state intermediate appellate court reversed this judgment, holding that TCP’s plan was a sufficiently definite offer.

11–8A.	A QUESTION OF ETHICS—Dispute settlement provisions
1.	The court held that the arbitration clause was not a part of the contract between Dell and the plaintiffs, and that if the clause were a part of the contract, it would be unenforceable because it was unconscionable. Dell appealed to a state intermediate appellate court, which reversed the lower court’s holding and remanded the case. The appellate court held that the plaintiffs were bound by Dell’s terms, including the arbitration clause.
The appellate court emphasized in part that the blue hyperlink entitled “Terms and Conditions of Sale” appeared on many of the Web pages completed in the ordering process. A statement on three of those pages explained that sales were subject to those terms. The court reasoned that these statements placed a reasonable person on notice that there were terms attached to a purchase and that the hyperlink's contrasting blue type made it conspicuous. The court also found that these particular purchasers were not novices with respect to computers, as shown by their ability to configure their own computers before making their purchases and to distinguish the speeds among different types of processors.
2.	Arguments for and against these terms are discussed in the text. As long as shrink-wrap, click-on, and browse-wrap terms are fair and reasonable, it could be maintained that they do not impose too great a burden on purchasers, even though most of whom are individual consumers. Without such terms, a merchant might find itself embroiled in numerous lawsuits in far-flung locales over relatively small sums and thus might be less willing to do business, or would only agree to do business limited in some other way. This would work to the advantage of almost no one.
When such terms are too one-sided, or otherwise unfair, however, it could be argued that the burden on consumers is too great, especially if the unfair terms are enforced. In those cases, to avoid an onerous burden, a consumer might need to read the terms intelligently and to have them considered by an attorney. This would also seem to work to no one’s advantage.
3.	Sometimes, it is asserted that most buyers, especially individual consumers, do not read shrink-wrap, click-on, or browse-wrap terms. The law does provide ways to avoid these terms for consumers who have been taken advantage of by a clause in “fine print” or “legalese” that the consumers may not have read and may not even have known about. These avenues include protection against fraud, unconscionability, and adhesion contracts, as well as consumer protection statutes.
It could be argued, however, that a party should be held to the terms of a contract whether or not he or she has read them, because a claim not to have read a particular term is a subjective assertion too easy to make. Allowing such claims would undercut the careful negotiation and drafting of contracts, the basic freedom to contract, and the law’s principle of enforcing the contracts that parties have made.

CRITICAL THINKING AND WRITING ASSIGNMENTS

11–9A.	CASE ANALYSIS QUESTION
Case No. 2
Gyabaah v. RivLab Transportation Corp.
New York Supreme Court, Appellate Division, First Department (2013).
102 A.D.3d 451, 958 N.Y.S.2d 109.
1.	Issue: The dispute between the parties to this case centered on what agreement and asked which question? In Gyabaah v. RivLab Transportation Corp., the dispute concerned a settlement agreement between Adwoa Gyabaah and National Casualty Co.
	Gyabaah was hit by a bus owned by Rivlab Transportation Corp. Gyabaah filed a suit in a New York state court against the bus company. National Casualty, Rivlab's insurer, offered to tender the company’s policy limit of $1 million in full settlement of Gyabaah’s claims. On the advice of her attorney Jeffrey Aronsky, Gyabaah signed a release, but it was not forwarded to Rivlab or its insurer. Two months later, Gyabaah changed her lawyer and her mind. Aronsky filed a motion to enforce the settlement so that he could obtain his fee.
The question was whether the settlement agreement between Gyabaah and Nationwide was binding.
2.	Rule of Law: What rule concerning the existence of a contract did the court apply in this case? One of the requirements for an effective offer is communication—the offer must be communicated to the offeree. Without communication, there is no effective offer, and without an effective offer, there is no enforceable agreement.
3.	Applying the Rule of Law: How did the language in the parties’ agreement and its context affect the application of the rule of law? The amount of Aronsky’s fee could not be determined until the final disposition of the case. Gyabaah’s acceptance of National Casualty’s offer might have pointed to a final disposition, but the acceptance was never communicated to Rivlab or its insurer. This omission was fatal to Aronsky’s claim of a settlement. Aronsky maintained that Gyabaah’s signing of the release constituted a binding legal contract. The appellate court reasoned that “it is essential in any bilateral contract that the fact of acceptance be communicated to the offeror,” In this case, “the executed release was never forwarded to [the] defendant nor was acceptance of the offer otherwise communicated to [the] defendant or” National Casualty.
4.	Conclusion: Why did the court conclude that the parties in this case were not bound by the settlement and release documents signed by Gyabaah? For a settlement and release between Gyabaah and National Casualty to be binding, Gyabaah’s acceptance of the terms needed to be communicated to Rivlab or its insurer. The court concluded that the parties were not bound by the settlement and release signed by Gyabaah because the documents were not delivered to Rivlab or National Casualty. Rivlab and National Casualty were not even informed that the documents had been signed.

11–10A.	BUSINESS LAW CRITICAL THINKING GROUP ASSIGNMENT
1.	Terms that most likely favor the business that created them include forum-selection, dispute-resolution, limited liability, disclaimer, and remedies provisions. Other favorable terms might include agreements to receive notices, ads, and “member” e-mail electronically. The details of the object or subject matter of the contract, including performance and payment provisions, might also favor the party that drafted the terms.
2.	A privacy statement of terms most likely benefits the individual user or consumer. Other terms can also favor the individual—a provided remedy might be more suitable, for example, or a selected forum might be more convenient, than other, unspecified options.
3.	Any terms that are onerous, burdensome, or unconscionable from the individual user’s point of view would favor the company too much. A disclaimer of liability for any injury or damage, whatever its cause, would most likely be unconscionable, for example.
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