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EQUAL CREDIT OPPORTUNITY ACT (ECOA) AND REGULATION B

A QUICK GUIDE FOR THE CREDIT EXECUTIVE 

EXTENDING BUSINESS TRADE CREDIT

The ECOA is a federal law that makes it unlawful for any creditor to discriminate with respect to the extension of credit against an applicant on the basis of sex, race, color, creed, national origin, age or marital status.  First enacted in 1974, discrimination was prohibited based only upon marital status and sex.  The Women(s Business Ownership Act of 1988 imposed the requirement that creditors give business applicants notice of the right to a written statement for reasons of a credit denial and to impose the record retention requirement for certain business credit applications.  The ECOA was amended further in 1991 by the Federal Deposit Insurance Corporation Improvement Act and by the Economic Growth and Regulatory Paperwork Reduction Act of 1996.

The ECOA is implemented by Regulation B [12 CFR 202] of the Federal Reserve Board, which periodically reviews and updates its regulations.  In 1999, the Board issued its proposed revisions which included an expansion from 12 to 25 months the record retention period for most business credit applications.  Other proposed revisions included involved the definition of an (application(, the definition of (creditor(, the term (adverse action(, what constitutes evidence of a joint application for credit, and certain rules about obtaining signatures of non-applicants.  These proposed rules were published for comment and suggestions.  

On March 5, 2003, the Federal Reserve Board of Governors adopted and published its final rule amending Regulation B.  Official Staff Commentary has also been amended.  The effective date for the amended Regulation B was April 15, 2003 and the mandatory compliance date was April 15, 2004.  The following material provides the most pertinent permanent rules that govern and impact business trade creditors.  The items which are new or which have been altered by this final amendment will appear in bold and italic.

I.
DEFINITIONS and RULES:
Adverse action
(i)
A refusal to grant credit in substantially the amount or on substantially the terms requested in an application unless the creditor makes a counteroffer (to grant credit in a different amount or on other terms) and the application uses or expressly accepts the credit offered:

(ii)
A termination of an account or an unfavorable change in the terms of an account that does not affect all or substantially all of a class of the creditor(s accounts;

(iii)
A refusal to increase the amount of credit available to an applicant who has made an application for an increase.

The term (adverse action( does not include:

(i)
A change in the terms of an account expressly agreed to by an applicant.

(ii)
Any action or forbearance relating to an account taken in connection with inactivity, default, or delinquency as to that account; [Note, the Staff Commentary specifically calls attention to the fact that the default or delinquency referred to in this definition is current default or delinquency.  Past or prior default or delinquency does not create an exception]

(iii) A refusal or failure to authorize an account transaction at a point of sale or loan, except when the refusal is a termination or an unfavorable change in the terms of an account that does not affect all or substantially all of a class of the creditor's accounts, or when the refusal is a denial of an application for an increase in the amount of credit available under the account;

(iv) A refusal to extend credit because applicable law prohibits the creditor from extending the credit requested; or

(v) A refusal to extend credit because the creditor does not offer the type of credit or credit plan requested.

Applicant means any person who requests or who has received an extension of credit from a creditor, and includes any person who is or may become contractually liable regarding an extension of credit.  The definition of the term (applicant( includes guarantors, sureties, endorsers, and similar parties.

Business Credit refers to extensions of credit primarily for business or commercial (including agricultural) purposes, but excluding extensions of credit in certain types of transactions [public utilities credit, securities credit, incidental credit, government credit]

Creditor means a person who, in the ordinary course of business, regularly participates in a credit decision, including setting the terms of the credit.  The term includes a creditor's assignee, transferee, or subrogee who so participates. For purposes of (( 202.4(a) and (b), the term creditor also includes a person who, in the ordinary course of business, regularly refers applicants or prospective applicants to creditors, or selects or offers to select creditors to whom requests for credit may be made.

Form of disclosure: A creditor that provides in writing any disclosures or information required by this regulation must provide the disclosures in a clear and conspicuous manner and, except for the specific excluded disclosures, in a form the applicant may retain.
Signature of spouse or other person: A creditor shall not require the signature of an applicant(s spouse or other person, other than a joint applicant, on any credit instrument if the applicant qualifies under the creditors( standards of creditworthiness for the amount and terms of the credit requested.  A creditor shall not deem the submission of a joint financial statement or other evidence of jointly held assets as an application for joint credit.
Property jointly owned by applicant and non-applicant:  If an applicant requests unsecured credit and relies in part upon property that the applicant owns jointly with another person to satisfy the creditor's standards of creditworthiness, the creditor may require the signature of the other person only on the instrument(s) necessary, or reasonably believed by the creditor to be necessary, under the law of the state in which the property is located, to enable the creditor to reach the property being relied upon in the event of the death or default of the applicant.  If a married applicant requests unsecured credit and resides in a community property state, or if the property upon which the applicant is relying is located in such a state, a creditor may require the signature of the spouse on any instrument necessary, or reasonably believed by the creditor to be necessary, under applicable state law to make the community property available to satisfy the debt in the event of default if:

    (i) Applicable state law denies the applicant power to manage or control sufficient community property to qualify for the amount of credit requested under the creditor's standards of creditworthiness; and

    (ii) The applicant does not have sufficient separate property to qualify for the amount of credit requested without regard to community property.

Trade Credit The definition for trade credit is noticeable by its absence.  Regulation B does not contain a definition of the term (trade credit(.  However, the Staff Commentary does state that (the term trade credit generally is limited to a financing arrangement that involves a buyer and a seller - such as a supplier who finances the sale of equipment, supplies, or inventory; it does not apply to an extension of credit by a bank or other financial institution for the financing of such terms.
II.
REQUIREMENTS OF NOTIFICATION
The notification provisions set forth in Regulation B remains the primary area of concern to the trade creditor.  Regulation B continues to bifurcate the business credit applicant into two categories.  The first category includes business applicants with gross revenues of $1 million or less in a preceding fiscal year (other than an extension of trade credit, credit incident to a factoring agreement, or other similar types of business credit).  The second category includes business applicants with gross revenues in excess of $1 million in a preceding fiscal year or an extension of trade credit, credit incident to a factoring agreement, or other similar types of business credit.

Timing and Manner of Notification to Business Credit Applicants: 

1.
A creditor shall notify an applicant of action taken within 30 days after::

(a) 
receiving a completed application concerning the creditor's approval of, counteroffer to, or adverse action on the application; 

(b)
taking adverse action on an existing account.

(c)
receiving an incomplete application.  Alternatively, a creditor may notify an applicant of the  incompleteness of the application and provide applicant with a reasonable period of time to properly complete the application.

2.
If a counteroffer has been made by a creditor to the applicant and the applicant does not expressly accept or use the credit offered, then within 90 days of notifying the applicant of a counteroffer, the creditor shall notify the applicant of the creditor(s action.

Contents of Notification to Business Credit Applicants
1.
A statement of the action taken must be provided orally or in writing, when adverse action is taken.

2.
Inform the applicant of its right to a statement of reasons for the adverse action and the requisite ECOA notice which must conform substantially to the following language:

The federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, marital status, age; (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public assistance program; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers compliance with this law concerning this creditor is Federal Trade Commission, Equal Credit Opportunity, Washington, D.C. 20580.
Trade Creditor Notification Requirements
With regard to the extension of trade credit or for business credit to businesses that had gross revenues in excess of $1 million in its preceding fiscal year (or for credit incident to a factoring agreement), a creditor shall:

1.
Notify the applicant, within a reasonable time, orally or in writing; and

2.
If and only if the applicant makes a written request for the reasons behind the credit decision within 60 days of being notified of the adverse action, then the creditor must provide to that applicant a written statement of the reasons for the adverse action together with the requisite ECOA notice.

Electronic communication 
1.
Any disclosure required by Regulation B to be in writing may be provided by a creditor, electronically.  Disclosures provides by electronic communication must be provided in a clear and conspicuous manner and in a form the applicant may retain.

2.
A creditor must obtain an applicant(s affirmative consent to obtain disclosures by electronic communications in accordance with the requirements of the (E-Sign Act(
3.
A creditor that uses electronic communication to provide disclosures shall:

a) Send the disclosure to the applicant(s electronic address; or

b) Make the disclosure available at another location such as an Internet web site; and

c) Alert the applicant of the disclosure(s availability by sending a notice to the applicant(s electronic address (or to a postal address, at the creditor(s option).  The notice shall identify the account involved and the address of the Internet web site or other location where the disclosure is available; and

d) Make the disclosure available for at least 90 days from the date the disclosure first becomes available or from the date of the notice alerting the applicant of the disclosure, whichever comes later.

e) When a disclosure provided by electronic communication is returned to a creditor undelivered, the creditor shall take reasonable steps to attempt redelivery using information in its files.
III.

REQUIREMENTS AS TO SPECIFICITY OF REASONS
Regulation B also provides that the statement of reasons must be specific and indicate the principal reason(s) for the adverse action.  Statements that the adverse action was based on the creditor(s internal standards or policies or that the applicant, joint applicant, or similar party failed to achieve a qualifying score on the creditor(s credit scoring system are insufficient.

Some of those reasons which can generally be utilized by business trade creditors are:

   
Insufficient number of credit references provided

   
Unacceptable type of credit references provided

   
Unable to verify credit references

   
Poor credit performance with us

   
Delinquent past or present credit obligations with others

   
Garnishment, attachment, foreclosure, collection action, or judgment    

   
Bankruptcy

   
Value or type of collateral not sufficient

   
Lack of established earnings record

   
Slow or past due in trade or loan payments

   
Other, specify:         
The creation of a checklist such as the one above one can provide you with the means to comply with Regulation B while not disturbing your present credit policies.  Keep in mind that the law is not meant to impede normal credit structures but is meant to protect all credit applicants from discriminatory credit practices.

IV.
RETENTION OF RECORDS
(202.12 (b)(5) is titled "Special Rule for Certain Business Credit Applications" and states:

With regard to a business that had gross revenues in excess of $1 million in its preceding fiscal year, or an extension of trade credit, credit incident to a factoring agreement, or other similar types of business credit, the creditor shall retain records for at least 60 days after notifying the applicant of the action taken.  If within that time period the applicant requests in writing the reasons for adverse action or that records be retained, the creditor shall retain records for 12 months.

The records which every trade creditor should keep for that 12 month period are:

i.
Any application that it receives together with any written or recorded information it has obtained and used in evaluating the application unless this information is returned to the applicant.

ii.
A copy of the written notification of action taken and the statement of specific reasons for adverse action.

iii.
Any written statement submitted by applicant alleging a violation of the ECOA or Regulation B.

V.
FORMS FROM THE STAFF COMMENTARY TO REGULATION B 


(with new requirements based on Dodd-Frank Act)
SAMPLE NOTICE OF ACTION TAKEN AND STATEMENT OF REASONS
 (BUSINESS CREDIT)
Creditor's Name

Creditor's Address

Date

Dear Applicant:

Thank you for applying to us for credit.  We have given your request careful consideration, and regret that we are unable to extend credit to you at this time for the following reasons:

[Insert appropriate reason, such as: Value or type of collateral not sufficient; Lack of established earnings record; Slow or past due in trade or loan payments)
IF YOU HAVE USED A CONSUMER CREDIT REPORT TO MAKE YOUR DECISION THEN THE FOLLOWING ADDITIONAL LANGUAGE MUST BE ADDED:

Our credit decision was based in whole or in part on information obtained in a report from the consumer reporting agency listed below.  You have a right under the Fair Credit Reporting Act to known the information contained in your credit file at the consumer reporting agency.  The reporting agency played no part in our decision and is unable to supply specific reasons why we have denied credit to you.  You also have a right to a free copy of your report from the reporting agency if you request it no later than 60 days after you receive this notice.  In addition, if you find that any information contained in the report you receive is inaccurate or incomplete, you have the right to dispute the matter with the reporting agency.

Name:  _______________________________________________________________________
Address:  ______________________________________________________________________

[Toll-free] Telephone number:  _____________________________________________________

IN ADDITION, IF YOU USED A CREDIT SCORE IN MAKING YOUR DECISION THE FOLLOWING ADDITIONAL LANGUAGE MUST BE ADDED:

We also obtained your credit score from this consumer reporting agency and used it in making our credit decision.  Your credit score is a number that reflects the information in your credit report.   Your credit score can change, depending on how the information in your credit report changes.

Your credit score:  __________________________

Date:  ____________________________________

Scores range from a low of _______________ to a high of __________________

Key factors that adversely affected your credit score:

_________________________________________

_________________________________________
_________________________________________

_________________________________________

[Number of recent inquiries on credit report]

CONSUMER NOTICE ONLY:

Our credit decision was based in whole or in part on information obtained from an affiliate or from an outside source other than a consumer reporting agency.  Under the Fair Credit Reporting Act,  you have the right to make a written request, no later than 60 days after you receive this notice, for disclosure of the nature of this information.

In you have any questions regarding this notice, you should contact:

Creditor’s Name:  _______________________________________________

Creditor’s Address: ______________________________________________

Creditor’s telephone number: ______________________________________
Sincerely,

NOTICE:  The federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, marital status, age; (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public assistance program; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers compliance with this law is the Federal Trade Commission, Equal Credit Opportunity, Washington, D.C. 20580.

SAMPLE DISCLOSURE OF RIGHT TO REQUEST SPECIFIC REASONS FOR CREDIT DENIAL GIVEN AT TIME OF APPLICATION (BUSINESS CREDIT)
Creditor's name

Creditor's address

If your application for business credit is denied, you have the right to a written statement of the specific reasons for the denial.  To obtain the statement, please contact [name, address and telephone number of the person or office from which the statement of reasons can be obtained] within 60 days from the date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request for the statement.

Sincerely,

NOTICE:   The federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, marital status, age; (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public assistance program; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers compliance with this law concerning this creditor is Federal Trade Commission, Equal Credit Opportunity, Washington, D.C. 20580.
COMBINED ECOA-FCRA DISCLOSURES. The ECOA requires disclosure of the principal reasons for denying or taking other adverse action on an application for an extension of credit.  The Fair Credit Reporting Act (FCRA) requires a creditor to disclose when it has based its decision in whole or in part on information from a source other than the applicant or its own files.  Disclosing that a credit report was obtained and used in the denial of the application, as the FCRA requires, does not satisfy the ECOA requirement to disclose specific reasons.  For example, if the applicant’s credit history reveals delinquent credit obligations and the application is denied for that reason, to satisfy § 202.9(b)(2) the creditor must disclose that the application was denied because of the applicant’s delinquent credit obligations.  ►The FCRA also requires a creditor to disclose, as applicable, a credit score it used in taking adverse action along with related information, including the key factors that adversely affected the consumer’s credit score.  Disclosing the key factors that adversely affected the consumer’s credit score does not satisfy the ECOA requirement to disclose specific reasons for denying or taking other adverse action on an application or extension of credit.◄ <To satisfy the FCRA requirement, the creditor must also disclose that a credit report was obtained and used in the denial of the application.> 
THE FAIR CREDIT REPORTING ACT

A QUICK GUIDE FOR THE CREDIT EXECUTIVE

The FCRA is a federal law [15 U.S.C. ( 1681] that insures the protection of consumers in relation to information contained in and circulated through the use of a "consumer report".  There are certain terms which hold unique definitions under the FCRA.

1.
Definitions:  In order to understand why the FCRA has applicability to corporate management, it is imperative to understand certain definitions as set forth in the FCRA

a.
A "consumer" is "any individual"

b.
A Consumer Report is defined as:  any written, oral, or other communication of any information by a consumer reporting agency bearing on a consumer's credit worthiness, [1] credit standing, credit capacity, character, general reputation, personal characteristics, or mode of living which is used or expected to be used or collected in whole or in part for the purpose of serving as a factor in establishing the consumer's eligibility for ‑ (A) credit or insurance to be used primarily for personal, family, or household purposes; (B) employment purposes; or (C) any other purpose authorized under section 1681b of this title. 

c.
An ''Investigative Consumer Report'' is defined as a consumer report or portion thereof in which information on a consumer's character, general reputation, personal characteristics, or mode of living is obtained through personal interviews with neighbors, friends, or associates of the consumer reported on or with others with whom he is acquainted or who may have knowledge concerning any such items of information. However, such information shall not include specific factual information on a consumer's credit record obtained directly from a creditor of the consumer or from a consumer reporting agency when such information was obtained directly from a creditor of the consumer or from the consumer. 

d.
The term ''employment purposes'' when used in connection with a consumer report means a report used for the purpose of evaluating a consumer for employment, promotion, reassignment or retention as an employee. 

2.
Applicability  The FCRA adopts the definition of "adverse action" as it is used in the Equal Credit Opportunity Act.  Pertinent parts of the FCRA utilize the term "adverse action" to include:

(
a denial of employment or any other decision for employment purposes that adversely affects any current or prospective employee; 

(
a denial or cancellation of, an increase in any charge for, or any other adverse or unfavorable change in the terms of, any license or benefit described in section 

3.
Authorized Uses:  The FCRA specifically allows for the use of an investigative consumer report by a prospective employer for the purpose of ‑ 

(
procuring an employee for the employer; or 

(
procuring an opportunity for a natural person to work for the employer; 

In either case, the person authorized to obtain and use an investigative consumer report is the person who regularly performs such procurement in a respective business environment.

a.
The FCRA makes it clear, however, that nothing in this statute authorizes a prospective employer from "making any inquiry that if made by a prospective employer of the consumer who is the subject of the communication would violate any applicable Federal or State equal employment opportunity law or regulation."

b.
The person procuring an investigative consumer report is required to disclose to the consumer "that an investigative consumer report including information as to his character, general reputation, personal characteristics, and mode of living, whichever are applicable, may be made, and such disclosure (A) is made in a writing mailed, or otherwise delivered, to the consumer, not later than three days after the date on which the report was first requested, and (B) includes a statement informing the consumer of his right to request the additional disclosures provided for under subsection (b) of this section and the written summary of the rights of the consumer prepared pursuant to section 1681g(c) of this title" and the procurer must certify to the consumer reporting agency that the requisite disclosure has been made.

c.
If the consumer requests to know the nature and scope of the investigation, then the procurer of the investigate consumer report must make a complete and accurate disclosure of the nature and scope of the investigation requested. This disclosure shall be made in a writing mailed, or otherwise delivered, to the consumer not later than five days after the date on which the request for such disclosure was received from the consumer or such report was first requested, whichever is the later. 

4.
Permissive use of a consumer report  One may obtain a consumer report only under the following circumstances.

(
In response to the order of a court having jurisdiction to issue such an order, or a subpoena issued in connection with proceedings before a Federal grand jury. 

(
In accordance with the written instructions or permission of the consumer to whom it relates. 

(
In connection with a legitimate business need for the information

Under the FCRA, consumer reports may only be released to: a person for which there is reason to believe ‑ intends to use the information in connection with a credit transaction involving the consumer on whom the information is to be furnished and involving the extension of credit to, or review or collection of an account of, the consumer; or intends to use the information for employment purposes; or intends to use the information in connection with the underwriting of insurance involving the consumer; or intends to use the information in connection with a determination of the consumer's eligibility for a license or other benefit granted by a governmental instrumentality required by law to consider an applicant's financial responsibility or status; or intends to use the information, as a potential investor or servicer, or current insurer, in connection with a valuation of, or an assessment of the credit or prepayment risks associated with, an existing credit obligation; or otherwise has a legitimate business need for the information ‑ in connection with a business transaction that is initiated by the consumer; or to review an account to determine whether the consumer continues to meet the terms of the account. 

Note, the Federal Trade Commission had previously stated that the extension of trade credit was not a legitimate business need and insisted that written authorization be obtained prior to a trade credit grantor obtaining or utilizing a consumer credit report.  An opinion has recently been issued that a business transaction in which an individual has accepted personal liability for business debt, such as in the case of a sole proprietor, partner, or guarantor, does provide a permissible purpose under Section 604 of the FCRA to obtain and use a consumer credit report.

Further, the Consumer Reporting Agency is to provide consumer reports for employment purposes only upon receiving certification from the prospective employer that the above conditions have been met and that the "information from the consumer report will not be used in violation of any applicable Federal or State equal employment opportunity law or regulation; and the consumer reporting agency must provide with the report a summary of the consumer's rights under this subchapter, as prescribed by the Federal Trade Commission under section 1681g(c)(3) of this title. 

5.
Notification requirements  The FCRA mandates that when procuring a consumer report for employment purposes, "a clear and conspicuous disclosure has been made in writing to the consumer at any time before the report is procured or caused to be procured, in a document that consists solely of the disclosure, that a consumer report may be obtained for employment purposes; and the consumer has authorized in writing the procurement of the report by that person. 

a.
If an adverse action is taken as a result of that report, the FCRA states "In using a consumer report for employment purposes, before taking any adverse action based in whole or in part on the report, the person intending to take such adverse action shall provide to the consumer to whom the report relates ‑ a copy of the report; and a description in writing of the rights of the consumer under this subchapter, as prescribed by the Federal Trade Commission under section 1681g(c)(3) of this title. 

6.
Use of Reports for credit transactions  If a report is requested for the purpose of a credit transaction which is not initiated by the consumer, then in that circumstances a consumer reporting agency may furnish a consumer report relating to that consumer only if the consumer authorizes the agency in writing to provide such report to such person; or the transaction consists of a firm offer of credit.
DODD-FRANK ACT (signed into law on July 21, 2010)-  Section 1100F of the Dodd-Frank Act amends the FCRA in the following manners:

A.
Creditors that make adverse decisions based on information in an applicant’s consumer report must disclose:


i.
the numerical credit score used in taking the action;


ii.
the range of possible credit scores under the model used;


iii.
the key factors (up to 4) that adversely affected the consumer’s credit score and the model used;


iv.
the date on which the credit score was created;


v.
the name of the consumer reporting agency or other person or entity that provided the credit score or the credit file upon which the credit score was created


vi.
a statement explaining credit scores. [e.g. “a credit score is a number that takes into account information in a consumer report and that a credit score can change over time to reflect changes in the consumer’s credit history”]
B.
You are NOT required to disclose a credit score and related information if a credit score is NOT used in taking the adverse action.  

7.
Limitation on liability upon showing of reasonable procedures for compliance The FCRA provides that "no person may be held liable for any violation" of any section of the FCRA "if he shows by a preponderance of the evidence that at the time of the violation he maintained reasonable procedures to assure compliance" with the respective section of the FCRA.

8.
Administrative Agency Responsible for Enforcement  The Federal Trade Commission is the Administrative Agency that oversees the compliance with the requirements imposed by the FCRA "with respect to consumer reporting agencies and all other persons subject thereto, except to the extent that enforcement of the requirements imposed under this subchapter is specifically committed to some other government agency under subsection (b) hereof. For the purpose of the exercise by the Federal Trade Commission of its functions and powers under the Federal Trade Commission Act, a violation of any requirement or prohibition imposed under this subchapter shall constitute an unfair or deceptive act or practice in commerce in violation of section 5(a) of the Federal Trade Commission Act (15 U.S.C. 45(a)) and shall be subject to enforcement by the Federal Trade Commission under section 5(b) thereof (15 U.S.C. 45(b)) with respect to any consumer reporting agency or person subject to enforcement by the Federal Trade Commission pursuant to this subsection, irrespective of whether that person is engaged in commerce or meets any other jurisdictional tests in the Federal Trade Commission Act."
9.  Combined ECOA-FCRA disclosures. The ECOA requires disclosure of the principal reasons for denying or taking other adverse action on an application for an extension of credit.  The Fair Credit Reporting Act (FCRA) requires a creditor to disclose when it has based its decision in whole or in part on information from a source other than the applicant or its own files.  Disclosing that a credit report was obtained and used in the denial of the application, as the FCRA requires, does not satisfy the ECOA requirement to disclose specific reasons.  For example, if the applicant’s credit history reveals delinquent credit obligations and the application is denied for that reason, to satisfy  § 202.9(b)(2) the creditor must disclose that the application was denied because of the applicant’s delinquent credit obligations.  ►The FCRA also requires a creditor to disclose, as applicable, a credit score it used in taking adverse action along with related information, including the key factors that adversely affected the consumer’s credit score.  Disclosing the key factors that adversely affected the consumer’s credit score does not satisfy the ECOA requirement to disclose specific reasons for denying or taking other adverse action on an application or extension of credit.◄ <To satisfy the FCRA requirement, the creditor must also disclose that a credit report was obtained and used in the denial of the application.> 
QUICK GUIDE TO THE 

FAIR AND ACCURATE CREDIT TRANSACTIONS ACT
[Disposal Rule]
Any business or individual who maintains or otherwise possesses consumer information for a business purpose is subject to the requirements of the Disposal Rule, a part of the Fair and Accurate Credit Transactions Act of 2003 (FACTA), which calls for the proper disposal of information in consumer reports and records to protect against “unauthorized access to or use of the information.”
The standard for the proper disposal of information derived from a consumer report is flexible, and allows the organizations and individuals covered by the Rule to determine what measures are reasonable based on the sensitivity of the information, the costs and benefits of different disposal methods, and changes in technology. Although the Disposal Rule applies to consumer reports and the information derived from consumer reports, the FTC encourages those who dispose of any records containing a consumer’s personal or financial information to take similar protective measures. 

The Rule applies to people and both large and small organizations that use consumer reports, including: consumer reporting companies; lenders; insurers; employers; landlords; government agencies; mortgage brokers, car dealers; attorneys; private investigators; debt collectors; individuals who pull consumer reports on prospective home employees, such as nannies or contractors; and entities that maintain information in consumer reports as part of their role as a service provider to other organizations covered by the Rule. 

The Disposal Rule applies to consumer reports or information derived from consumer reports. The Fair Credit Reporting Act defines the term consumer report to include information obtained from a consumer reporting company that is used – or expected to be used – in establishing a consumer’s eligibility for credit, employment, or insurance, among other purposes. Examples of consumer reports include credit reports, credit scores, reports businesses or individuals receive with information relating to employment background, check writing history, insurance claims, residential or tenant history, or medical history.

The Rule requires disposal practices that are reasonable and appropriate to prevent the unauthorized access to – or use of – information in a consumer report. For example, reasonable measures for disposing of consumer report information could include establishing and complying with policies to: burn, pulverize, or shred papers containing consumer report information so that the information cannot be read or reconstructed; destroy or erase electronic files or media containing consumer report information so that the information cannot be read or reconstructed; or conduct due diligence and hire a document destruction contractor to dispose of material specifically identified as consumer report information consistent with the Rule. Due diligence could include: reviewing an independent audit of a disposal company’s operations and/or its compliance with the Rule; obtaining information about the disposal company from several references; requiring that the disposal company be certified by a recognized trade association; or reviewing and evaluating the disposal company’s information security policies or procedures. 

Financial institutions that are subject to both the Disposal Rule and the Gramm-Leach-Bliley (GLB) Safeguards Rule, which requires institutions to take steps to protect sensitive customer information, should incorporate practices dealing with the proper disposal of consumer information into the information security program that the Safeguards Rule requires. Information is available at www.ftc.gov/privacy/privacyinitiatives/safeguards.html. 

FACTA directed the FTC, the Federal Reserve Board, the Office of the Comptroller of the Currency, the Federal Deposit Insurance Corporation, the Office of Thrift Supervision, the National Credit Union Administration, and the Securities and Exchange Commission to adopt comparable and consistent rules regarding the disposal of sensitive consumer report information. The FTC’s Disposal Rule became effective June 1, 2005. It was published in the Federal Register on November 24, 2004 [69 Fed Reg 68690], and is available at www.ftc.gov/os/2004/11/041118disposalfrn.pdf.

The FTC has issued a new publication, “New Rule Seeks to Protect Privacy by Requiring Proper Disposal of Sensitive Consumer Information,” available at www.ftc.gov/bcp/conline/pubs/alerts/disposalalrt.htm, to educate businesses about the new requirements.

The FTC works for the consumer to prevent fraudulent, deceptive, and unfair business practices in the marketplace and to provide information to help consumers spot, stop, and avoid them. To file a complaint in English or Spanish (bilingual counselors are available to take complaints), or to get free information on any of 150 consumer topics, call toll-free, 1-877-FTC-HELP (1-877-382-4357), or use the complaint form at http://www.ftc.gov. The FTC enters Internet, telemarketing, identity theft, and other fraud-related complaints into Consumer Sentinel, a secure, online database available to hundreds of civil and criminal law enforcement agencies in the U.S. and abroad.
A QUICK GUIDE TO CREDIT APPLICATIONS
Each corporation has its distinct set of credit policies, criteria on when and how to extend credit and forms to be utilized by a customer when seeking credit.  While there is no such thing as a “perfect credit application”, there are various guidelines which a credit executive can use to make sure that the “credit application” or
 “new account form” or “open account application” is as thorough as can be.  These guidelines will also protect the credit grantor in making sure that it is compliant with all the legal aspects of the extension of credit.

1.
“Know Thy Customer!”  This is the cardinal rule of credit.  Gathering accurate information on the credit application is essential.  It is at this stage of your relationship that a credit executive is likely to get the most accurate information. As the relationship continues, and sometimes deteriorates, the debtor often becomes reluctant to provide accurate data.


Corporation – is an artificial entity, formed and maintained in accordance statute of the particular state of incorporation.  The corporate shell protects its officers, directors and shareholders from personal liability provided the corporation remains compliant with its state statutes. 


Limited Liability Company – is a relatively new type of artificial entity.  LLC’s provide a protection similar to the “corporate shell” for the members and managers of the LLC.  At the same time, tax consequences in an LLC are generally the same as with partnerships.


Partnership– is an entity which is created by two or more persons for the purpose of operating a business. In a general partnership, each partner is completely responsible for all the debt incurred by the partnership.


Limited Partnership – is similar to a Partnership or Joint Venture, except that only the general partner of a Limited Partnership is responsible for the partnership debt.  This makes it imperative for a creditor transacting business with a limited partnership to ask at the very beginning who is the general partner.


Limited Liability Partnership – is similar to a Limited Liability Company, except that an LLP can only be formed by professionals, such as doctors, lawyers, engineers, dentists and other licensed professionals.


Sole Proprietor – is self-explanatory.  This is when one individual operates a business with no corporate or other protection.  The individual remains totally responsible for all debts incurred in the business name.


2.
Business Establishment Details – At a minimum, each credit application should obtain the following pertinent information from the business entity

· Date of Incorporation[or other artificial entity] (if applicable)

· Date of start of business

· State of Incorporation [or other artificial entity] (if applicable)

· Federal tax identification number


3.
Ownership Details.  Each credit application should require the names, titles, home  addresses and ownership interest of each owner of the business entity.


4.
References.  Credit grantors should require at least three trade references to be given by each customer.  In addition, bank information and the ability to obtain a bank reference is extremely useful to a credit grantor.  Information should be included directly on the credit application authorizing the credit grantor to obtain those references.  The following authorization language is recommended:

Applicant certifies that all information contained herein is true and correct.  Applicant grants permission to___________ to obtain independent credit reports or credit reports and other information from its references and bank, and authorizes the credit references and bank reference to release information to_______________                                    that may be used to determine credit worthiness. 

5.
Interest/Service Charges.  If a credit grantor wants to be able to obtain interest or service charges on past due sums, language to that effect should be included in the credit application, not just on the invoice.

Applicant agrees to pay all bills as rendered, and agrees that overdue accounts are subject to monthly service charges of one and one-half percent (1½%) per month. 


6.
Attorneys’ fees.  Similarly, if a credit grantor wants to be able to obtain collection costs and/or attorneys fees in the event a lawsuit becomes necessary, language to that effect should be included in the credit application, not just on the invoice.  Most courts have a rule that unless attorneys’ fees or collection costs are contracted for, each party bears its own costs and expenses.

Applicant agrees to pay all costs of collection, including actual out-of-pocket expenses and a collection fee of twenty-five percent (25%) if collected through a collection agency or attorney. 


7.
Jurisdiction and venue.  Credit grantors should include language on their credit application that permits, but does not mandate, a particular state and/or court where a lawsuit may be commenced.

The laws of the State of ______________________ shall govern all contracts entered into between Applicant and _______________., and all disputes may be resolved within the Courts within the State of ____________________ 

8.
Individual credit report authorization.  When a credit grantor is dealing with a sole proprietor, you will always want to obtain a credit report on that individual.  When dealing with a partnership, you will want a credit report on each partner.  Likewise, when dealing with a small corporate entity, you will want to obtain a creditor report on the owner(s) of that small business.  Although the Fair Credit Reporting Act permits the obtaining and using of a “consumer credit report” with a permissible business purpose, it is recommended that you include the authority to obtain an individual credit report within the body of the credit application.  The following is recommended language which can be used to obtain that authority.

The undersigned is either a sole proprietor, a partner in a partnership, an individual who may be executing a personal guarantee in connection with the extension of credit to Applicant, or one of the principal stockholders of a corporation.  I give permission to________________. to obtain and utilize an individual credit report on me personally to determine my creditworthiness. 


9.
ECOA statement and notification.  By including an ECOA statement and notification within the body of a credit application, business credit grantors can safeguard themselves from memorizing the rules that govern each instance of an adverse decision.  The following ECOA statement should be placed on every credit application in Bold CAPS.

THE FEDERAL EQUAL CREDIT OPPORTUNITY ACT PROHIBITS CREDITORS FROM DISCRIMINATING AGAINST CREDIT APPLICANTS ON THE BASIS OF RACE, COLOR, RELIGION, NATIONAL ORIGIN, SEX, MARITAL STATUS; AGE; (PROVIDED THE APPLICANT HAS THE CAPACITY TO ENTER INTO A BINDING CONTRACT); BECAUSE ALL OR PART OF THE APPLICANT(S INCOME DERIVES FROM ANY PUBLIC ASSISTANCE PROGRAM; OR BECAUSE THE APPLICANT HAS IN GOOD FAITH EXERCISED ANY RIGHT UNDER THE CONSUMER CREDIT PROTECTION ACT. THE FEDERAL AGENCY THAT ADMINISTERS COMPLIANCE WITH THIS LAW CONCERNING THIS CREDITOR IS FEDERAL TRADE COMMISSION, EQUAL CREDIT OPPORTUNITY; WASHINGTON, D.C. 20580.


The following ECOA notification should be placed on every credit application in bold print.
If your application for business credit is denied, you have the right to a written statement of the specific reasons for the denial.  To obtain the statement, please contact {name, address and telephone number of the person or office from which the statement of reasons can be obtained} within 60 days from the date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request for the statement.


10.
Personal Guaranty.   There is no prohibition against including a personal guaranty on a credit application.  However, there should be a clear delineation from where the credit application ends and where the personal guaranty begins.  The credit application should contain one signature line and the personal guaranty should be separately signed without any designation of title.


11.
Terms and Conditions.  At the option of the credit grantor, you may wish to place all the terms and conditions of sale directly on and to become part of the credit application.  Certain industries utilize these methods with much success.
SAMPLE SIMPLE CREDIT APPLICATION

PLEASE COMPLETE AND SEND TO: ____________________________________________
                                                                        ____________________________________________

                                                                        ____________________________________________       

                                                                        ____________________________________________

Information given by the undersigned will be held in strict confidence and will be used solely by____________________.  for the purpose of extending credit.

Name of Applicant:    _________________________________________________________________________________                                                                                                                                                                  
Trade Name: (if any):  _________________________________________________________________________________                                                                                                                                                                
Street Address:  ____________________________________________________________________ City:  ______________________________________                                                               

State            Zip Code                       Telephone No.                                  Fax No.: ________________ E-mail address:   _________________________________  
Billing Address (If different):  _________________________________________________________________________________                                                                                                                                                          

Business is:
(     Incorporated
(    Proprietorship
 (    Partnership

(     LLC
(    LLP
 
 (    Not-for-Profit Organization

Date Business Established:          /           /               
 If Incorporated, Date of Incorporation  _____         
State of Incorporation:                                                   Federal I.D. Number _____________________                                                                           


PRINCIPAL OWNERS, OFFICERS AND PARTNERS: (Attach separate sheet with additional information, if necessary)

Name:                                                                            
Title : ___________________________
Home Address:   _________________________________________________________________________________                                                                                                                                                                    Name:                                                                            
Title :  __________________________                                                                            
Home Address: _________________________________________________________________________________                                                                                                                                                                           

CREDIT REFERENCES:


Trade  Reference:  Name and Address: 
Phone Number


Trade  Reference:  Name and Address: 
Phone Number


Trade  Reference:  Name and Address:  
Phone Number


BANK REFERENCE: Name and Address:


Phone Number
Account No.



Applicant certifies that all information contained herein is true and correct.  Applicant grants permission to___________. to obtain independent credit reports or credit reports and other information from its references and bank, and authorizes the credit references and bank reference to release information to                                     that may be used to determine credit worthiness.  Applicant agrees to pay all bills as rendered, and agrees that overdue accounts are subject to monthly service charges of one and one-half percent (1½%) per month.  Applicant agrees to pay all costs of collection, including actual out-of-pocket expenses and a collection fee of twenty-five percent (25%) if collected through a collection agency or attorney.  The laws of the State of ______________________ shall govern all contracts entered into between Applicant and _______________., and all disputes may be resolved within the Courts within the State of ____________________.

Dated:                                         

Company:                                       


Signature:                                                                                       
Print Name_________________

Title:
   _________________________________________
                                                                              

The undersigned is either a sole proprietor, a partner in a partnership, an individual who may be executing a personal guarantee in connection with the extension of credit to Applicant, or one of the principal stockholders of a corporation.  I give permission to________________. to obtain and utilize an individual credit report on me personally to determine my creditworthiness.

Dated:                                         

Signature:________________________ Social Security No.: __________________________________        
                                                              


THE FEDERAL EQUAL CREDIT OPPORTUNITY ACT PROHIBITS CREDITORS FROM DISCRIMINATING AGAINST CREDIT APPLICANTS ON THE BASIS OF RACE, COLOR, RELIGION, NATIONAL ORIGIN, SEX, MARITAL STATUS; AGE; (PROVIDED THE APPLICANT HAS THE CAPACITY TO ENTER INTO A BINDING CONTRACT); BECAUSE ALL OR PART OF THE APPLICANT(S INCOME DERIVES FROM ANY PUBLIC ASSISTANCE PROGRAM; OR BECAUSE THE APPLICANT HAS IN GOOD FAITH EXERCISED ANY RIGHT UNDER THE CONSUMER CREDIT PROTECTION ACT. THE FEDERAL AGENCY THAT ADMINISTERS COMPLIANCE WITH THIS LAW CONCERNING THIS CREDITOR IS FEDERAL TRADE COMMISSION, EQUAL CREDIT OPPORTUNITY; WASHINGTON, D.C. 20580.
If your application for business credit is denied, you have the right to a written statement of the specific reasons for the denial.  To obtain the statement, please contact {name, address and telephone number of the person or office from which the statement of reasons can be obtained} within 60 days from the date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request for the statement.
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